The

of

OUBPOENAS

Arbitration

ocuments in Eh@ I)()SS@SSi()I'] or under

the control of non-parties are some-

times vital to an arbitration. For this
reason the abilizy to subpoena those documents is
crucial. While subpoenas used in litigation are
enforceable nationwide, that is not the case for arbi-
tral subpoenas issued in arbitration proceedings in
the United States.!
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ARBTTRATION

Because of limitations in the Federal Arbitra-
tion Act (FAA), parties may find it difficult to
enforce arbitral subpoenas against non-parties
who reside outside the state where the arbitration
is being held. This article discusses these subpoe-
na issues and how courts have dealt with them.,
Finally, it suggests that the problem of enforcing
document subpoenas on non-parties who reside
out of state could be overcome by having the
arbitrators move the hearing location (for docu-
ment production purposes only) to the state where
the non-party resides. It also suggests that the
American Arbitration Association (AAA) consider
amending its arbitration rules to make clear that
arbitrators are authorized to do this,

FAA § 7 and Cases Thereunder

The use of subpoenas in
arbitration is governed by
§ 7 of the FAA, which makes
§ 45 of the Federal Rules of
Civil Procedure (Federal
Rules or FRCP) applicable
as well. The FAA, together
with the Federal Rules,
puts several restrictions on
the enforceability of arbi-
tral subpoenas. First, the
federal or state court asked
to enforce the subpoena
must be sitting in the state
where the arbitration is
being held. Second, if
enforcement is sought in
federal court, the court has
jurisdiction to enforce the
subpoena only if: (1) the
person or entity served
resides within the state in
which that court sits or within 100 miles of that
court and (2) the court has independent subject
matter jurisdiction, such as diversity of citizen-
ship. The FAA requires subpoenas to be signed
by a majority of the arbitrators and made return-
able at a hearing held before one or more of
them.

court....

Cases Interpreting § 7

While some earlier cases held that there was
nationwide service of process under § 7 of the
FAA, and that documents could be subpoenaed to
a site without a hearing, there is little statutory
support for that interpretation. The more recent
cases have held that documents can only be sub-
poenaed to a hearing at which one or more of the
arbitrators are present, even though this hearing
does not need to be on the merits but only on the

The Federal Arbitration
- Act and Subpoenas

With regard to subpoenas, § 7 of
the FAA provides in relevant part:
The arbitrators ... or a majority of
them, may summon in writing any
person to attend before them or
any of them as a witness and in a
proper case to bring with him or
them any book, record, document,
or paper which may be deemed
~material as evidence in the case....
Said summons ... shall be served in
the same manner as subpoenas to
appear and testify before the

admissibility of the docum 1ts,

Thus, in Security Life Ir wrance Co. of America
v. Duncanson & Holt? the 3th Circuit held that
arbitrators have implicit p wer to issue subpoe-
nas for documents to all w a party’s advance
review of them without ho ling a hearing. It also
held that there is natior vide jurisdietion to
enforce this type of subpo na. The court found
this power is implied froi the arbitrator’s au-
thority to issue hearing sub »oenas, stating, “[W]e
do not believe an order for he production of doc-
uments requires complianc : with Rule 45 (b)(2)’s
territorial limit.”

The 4th Circuit has helc that there is nation-
wide process in extraordi ary circumstances—
meaning that the party seel ing the subpoena has
shown special need or hards hip.3

Bu in Hay Group, Inc. v.
E.B.L. Acquisition Corp.,?
the 31d Circuit, in a major-
ity of nion written by then
Cirarit Court Judge
Samu :] Alito, held that the
FAA ¢ oes not authorize ar-
bitrat irs to issue pre-hear-
ing d scument subpoenas.
The ourt expressly dis-
agree  with Security Life’s
rulin; that the power to
issue ore-hearing docu-
ment subpoenas could be
implic 1 from the language
of § . However, it held
that tl e arbitrators could
subpc :na non-parties to
appeat before them for a
pre-rierit hearing and
bring the documents with
them » this hearing, Judge
Chertoff clarified this, in a ‘oncurring opinion,
when he said:

Under Section 7 of the I'ederal Arbitration
Act, arbitrators have the sower to compel a
third-party witness to ap:ar with documents
before a single arbitrator. who can then ad-
journ the proceedings. T1s gives the arbitra-
tion panel the effective at ility to require deliv-
ery of documents from 1 third party in ad-
vance, notwithstanding ‘he limitations of
Section 7 of the FAA.S

Judge Chertoffs concurren e is also useful for
its statement that if there s a three-arbitrator
panel, only a single arbitratcr must attend the
document production hearin z.

The Hay Group case also liscussed the territo-
rial limitations of a court’s s ibpoena power. It
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held that a document subpoena could be
enforced only so long as the person being sub-
poenaed was subj.ct to the district court’s juris-
diction. The fact, however, that the documents
might reside outside of that jurisdiction was not
relevant because tl e person subpoenaed, who had
control over those documents, was subject to the
jurisdiction of the listrict court.

The 2nd Circuit held in Stolt-Nielsen SA v.
Celanese AG,® follcwing Hay Group, that arbitral
subpoenas do not liave to be made returnable at a
hearing on the me its. The court held that a sub-
poena issued unde - § 7 could be made returnable
before the arbit-ators at a
hearing for documznt produc-
tion and authenti:ation pur-
poses only. In othe - words, the

In the author’s view,

tion to enforce the subpoena because the arbitra-
tors were not “sitting” in Texas.

Implications

The better reasoned and more recert cases
hold that the FAA does not authorize nat onwide
service of subpoenas. Thus, if a non-party witness
resides in a state other than one in wh ch the
arbitration is being held, or more than 10) miles
from the district court in which enforcer 1ent of
the subpoena is sought, the arbitrator wo 1ld not
be able to issue an arbitral subpoena for docu-
ments.

To circumvent this is ue, we
should ask whether th: arbi-
trator could hold a separate
document production L earing

hearing did not ha e to be the
hearing on the m:rits. Stoiz-
Nielsen upheld a procedure
whereby the arbitrators re-
quired a non-party to produce
over 300 boxes of documents
at a hearing that did not con-
cern the merits cf the case.
When the docun ents were
produced at the h :aring, tes-
timony was taken vsith respect
to authenticity of he records
and then the hearir g was con-

in a rare case

where the arbitra-
tors find it suffi-
ciently important

that documents
from a non-party
be produced, they
should be able to

in the district where tt e wit
ness resides and have the sub-
poena made returnable o that
hearing. If the witness cid not
appear, then the par'y re-
questing the subpoena could
ask the district or state court
in that location to enforze the
subpoena and for purpcses of
§ 7 of the FAA, the arbitrators
would be “sitting” in th:t dis-
trict.

The 2nd and 3rd Ci-cuits

tinued to give ccunsel the
opportunity to revicw the doc-
uments contained i1 the boxes.

The teachings f the Hay
Group case were recently fol-
lowed by a district ¢ ourt in the
2nd Circuit. Guyde 1 v. Aetna’
held that only one « f the three
arbitrators was required to be
present for the dociiment pro-
duction hearing,

The Hay Group’s holding was also followed by
the 2nd Circuit with respect to the territorial
limits of a court i enforcing a subpoena. In
Dynegy Midstream & ervices L.P v, Trammochem,’
the 2nd Circuit held that subpoenaed persons
must be subject to -he enforcing district court’s
jurisdiction. There the arbitration proceeding
was located in Nev- York City, but the person
subpoenaed resided n Texas. The court held that
the district court in New York did not have juris-
diction to enforc: a subpoena. The court
explained that under FRCP 45, enforcement of a
subpoena under § 7 1ad to be in the district court
covering the State >f New York (or 100 miles
from that court). He wever, under § 7 of the FAA,
a district court in Ti xas would not have jurisdic-
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hold a hearing for
document produc-
tion purposes in
the state where the
non-party resides.

have recognized that (ocu-
ments may be subpoenae to a
“pre-hearing hearing” (i.e.,
one that is not on the m arits),
and that document subpsenas
can be enforced by the courts,
There would not seem o be
any logical reason why arhitra-
tors should not be authorized
to hold hearings for the pro-
duction of documents at a
location where the non-party would be subject to
service of process.

The AAA Rules

Rule 10 of the AAA Commercial Arbitr tion
Rules provides that the locale of the hearing is
either fixed by agreement (including agreerient
in the initial agreement to arbitrate) or, in the
absence of an agreement, the AAA “shall have the
power to determine locale....” Rule 22 provides
that the “arbitrators shall set the date, time and
place for each hearing.” There would seem t) be
little problem for the arbitrators to set a diffe -ent
place for hearings for document production pur-
poses, if the agreement does not specify the luca-
tion of the arbitration hearing.
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Wl ere the agreement between the parties
specif es a hearing location, a more difficult ques-
tion it raised. In such cases, courts have enforced
the hraring location agreed upon.® Since some
circuis have upheld arbitral authority to issue
docurient subpoenas for production at a hearing
prior o the hearing on the merits, it would be a

arbitrate. Interpreting a choice of law clause to
make applicable state rules governing the con-
duct of arbitration—rules +hich are manifestly
designed to encourage resort to the arbitral
process—simply does not offend the liberal
construction set forth in /doses H. Coben, nor
does it any other policy emodied in the FAA.

small itep for arbitrators to
be allowed to convene
such : hearing outside the
state v/here the merit hear-
ing will be held.

I would urge that, in a
rare case where the arbi-
trators find it sufficiently
important that documents
from 1 non-party be pro-
duced they should be able
to hold a hearing for docu-
ment production purposes
in the state where the non-
party -esides and therefore
woulil be subject to the
jurisdiction of the court.
The \AA could facilitate
this by making the power
to ho d document produc-
tion kearings explicit in its
rules. Once parties have
agreel to arbitrate under
the A \A commercial rules,
those rules become part of
the perties’ agreement.

State Law and
Subpoenas

Be :ause federal court
requi-es an independent
basis ‘or jurisdiction other
than the FAA to enforce a
subpczna,'?such as diversi-
ty or ‘ederal question juris-
dicticn, a party may have
to en orce its subpoena in

Recent Federal Cases
~ Involving Subpoenas

Over the past seven years, the fol-
lowing decisions addressed the arbitra-
tor’s authority to issue subpoenas to
third parties:

Security Life Insurance Co. of America v.
Duncanson & Holt, a decision in 2000 by
the 8th Circuit, allowed arbitrators to
issue pre-hearing document subpoenas
to third parties.

Hay Group, Inc. v. E.B.S. Acquisition
Corp., a decision in 2004 by the 3rd
Circuit, is to the contrary, but it
allowed arbitrators to issue pre-hear-
ing document subpoenas that are
returnable at a hearing for document
production purposes.

Stolt-Nielsen SA v. Celanese AG, a 2005
decision by the 2nd Circuit, followed
the 3rd Circuit decision in Hay Group.

Dynegy Midstream Services L.P. v. Tram-
mochem, a 2006 decision by the 2nd
Circuit, held that the Federal Ar-
bitration Act does not authorize
nationwide service of process.

Guyden v.Aetna, a 2006 decision by a
district court in the 2nd Circuit, held
that only one arbitrator need attend a
hearing for purposes of reviewing doc-
uments produced by a third party pur-
suant to a document subpoena.

Subjoenas would seem
to be cne of these proce-
dural matters in which
both state and federal law
could aosply without upset-
ting the federal arbitradon
scheme The Revised Uni-
form Arbitration Act
(RUAZ) appears to give
the arbitrators somewhat
greater subpoena powers
than the FAA. RUAA § 7
provides, in relevant part:
“(a) Tt e arbitrators may
cause tc be issued subpoe-
nas for the attendance of
witnesses and for the pro-
duction of books, records,
documents and other evi-
dence ...”"?

The RUAA does not
require documents to be
producid at a hearing or
that th2 hearing on the
merits e within the state
in orde" for the courts of
that statz to enforce a sub-
poena. Thus, courts in
states with the RUAA
should be open to en-
forcing a subpoena on a
non-party who resides
within the state and is
directed by the arbitrators
to procuce records at a
location with the state.
Howeve, even though the

a statc court. Some state courts have held that if a
case involves interstate commerce, even if the
partics’ agreement contains a choice-of-law
clausc selecting the law of a particular state to
apply to the proceedings, only the FAA governs.!!
This would not seem appropriate because the
U.S. supreme Court in Volt Information Sciences
Inc. 1. Board of Trustees of Leland Stanford, 7r.
Unive rsity,'? held:
Thzre is no federal policy favoring arbitration
uniler a certain set of procedural rules; the fed-
eral policy is simply to ensure enforceability
according to terms, a private agreement to

RUAA does not specify thzt the documents
requested be produced at a h:aring, some state
court may require that anyway. In New York,
which does not have the RUAA, the statute pro-
vides that “an arbitrator ani any attorney of
record in the arbitration prcceeding have the
power to issue subpoenas.”'* Bt the commentary
to the New York rule states that it “is limited to
procuring of evidence for the hearing or trial of
the dispute.” Given various st te law interpreta-
tions, arbitrators will be bette- off limiting sub-
poenas to production of docu nents at hearings,
as required by the FAA.
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Naturally, where a non-party is willing to pro-
duce documents without a court order, the hear-
ing requirement could be waived with the con-
sent of the parties. Without such consent, it
would be prudent for the arbitrators to hold a
hearing for the production and authentication of
the documents before the hearing on the merits.

Conclusion

Arbitrators should only sign subpoenas return-
able before one or more of the arbitrators at a
hearing. Enforcing a document subpoena against
a party who resides outside the jurisdiction of a
court where the arbitration hearing takes place
may prove difficult. It is suggested that the best
way to handle this is for the arbitrators to hold a
separate hearing in the jurisdiction where the
third party is located for the purpose of produc-
ing these documents. This procedure should only
be exercised in the rare case where the arbitrators
believe that the documents involved are very rel-
evant and are likely to be critical to their deci-
sion. Because it is not entirely clear that arbitra-
tors have the authority under the AAA rules to
conduct a special hearing for document produc-
tion purposes at a location other than the one
originally chosen, the AAA may wish to consider
whether it is necessary to make this authority
explicit. Such a rule would recognize the nation-
wide scope of commerce and bring the AAA rules

in line with the changes in the federal ‘ules,
which now allow for nationwide servic » and
enforcement of subpoenas in federal court. #
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“N.Y.C.PL.R. § 7505.

1 i
I 1
I Are you a reader of the I
1 1
1 - - — ]
 Dispute Resolution Journal? oo :
1 i
- L=t
: If not, you are missing the State _Zip :
! ADR field’s leading publication. I
1 > I
: All orders must be prepaid by check or cre:| t card. I
[
1 |_ NEW SU BSGR I PTION ORDER FORM Make checks payable in U.S. funds to the American Arbi ration Association. 1
l o
1 O YES. Start my subscription to the = yment Eclose ] L :
I ' ) O MasterCard OVisa O AMEX I
’ Dispute Resolution Journal at $150 Natie on Cird - .
: for one year ($165 for Canadian and Credit Card # I xp. Date :
I $180 for other non-U S. subscribers). !
: Issued quarterly. If I decide to cancel, : ol e _md"md g '
) ) ' . Dispute Resolution Journal I
: I'n sunply nonfy the Dtspute Resolution ¢/0 American Arbitration Association P allications :
I Journal. 1 will receive a refund on all i M;B‘;;;E;é\?‘ oosvt;fz I
I . i LU R H |
: Issues remaining in the subscription. For faster service, calltol free (800) 681-7727 - (156) 3804100 1
: or fax (856) 488-6188, .
L—----ﬂ----------_----------*------‘-------—------‘

DISPUTE RESOLUTION JOURNAL



